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l. PURPOSE AND SCOPE

To coordinate and administera citywide program providing for medical expensesandlost
work time compensation for employees who suffer a compensable injury or exposure
arisingoutof andinthe course and scope of employmentwith the City of Memphis (“City”).

The On-the-Job Injury Program is administered by the City’s OJI Office. The City’s Human
Resource Division promulgates the rules, procedures, and guidelines of the On- the-Job
Injury Program.

Il. DEFINTIONS APPLICABLE TOPOLICY AND RELATED GUIDES

Accident: a specificincidentor set of incidentsarisingoutof an occurringin the scope of
employmentwith the City, includingthe aggravation of a preexisting disease, condition or
ailmentonly if the aggravation can be shown to a reasonable degree of medical certainty
to have arisen out of and in the course and scope of employmentwith the City.

Administrative Hearing: a hearing held on an OJI case where the outcome is being
disputed. Administrative Hearings proceed pursuant to the Uniform Administrative
Procedure Act, as amended. See T.C.A 4-5-301, et. seq.

Accommodation: a modification permitting an employee who has suffered an injury to
continue working in a capacity outlined by his/her healthcare provider.

Administrative Law Judge (“ALJ”): a hearingofficerappointedor retained by the City
Attorney to preside over an Administrative Hearing, as outlined in the Uniform
Administrative Procedure Act, as amended. See T.C.A 4-5-301, et. seq.

Arising Out of and in the Course and Scopeof Employment: an employee’sinjuryor
death occurred during the performance of any of the work activities that the employee
would be expected to perform as part of hisor her job, and the work activities causedthe
employee’s injury or death.
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Catastrophic Event: any multi-trauma (i.e., head injury, gunshot,internal injury, severe
burn, heart attack) sustained while performing duties as a city employee that leads into
immediate emergency medical attention and/or death.

Choice of Medical Provider Form: a form used by the City for injured employees to
select a medical provider from the City’s OJI panel.

Compensable: an employee’s injury or death has been deemed as arising out of andin
the course and scope of employment with the City of Memphis, making the employee
eligible for the benefits outlined in this policy to the extent applicable.

Exposure: an employee hasbeen exposed to infectiousagentsthatmay have a harmful
effect on the body through circumstances arising outof and in the course and scope of
an employee performing his/her job duties.

Injury: a physical injury by accidentarising out of and in the course of employment that
causes either disablement or death of the employee and shall include occupational
diseases and related mental injuries as defined in this section. (See definitions of

“Accident’ “Mental Injury” and “Occupational Disease/lliness”.)

Injury on Duty Report (“IOD Report”): a medical form that outlines medical treatment
and return to work status for completion by the treating physician after each employee
visit.

Lost Time: the time an employee who has sufferedan injuryisrequiredto remain out of
the workplace.

Lost Time Payment: Compensation for Lost Time at the employee’s regular rate for
periods as outlined herein.

Lost Time Claim: an injury that qualifies for the payment of medical treatment and
expenses, and compensation for lost time from work.

Maximum Medical Improvement (“MMI”): the pointat which an employee’s injury or
illness, as defined in this policy, can no longer medically improve.

Medical Only Claim: an injury that qualifies for the payment of medical treatment and
expenses, but does not qualify for additional compensation.
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Medical Payments: the actual bills or expenses incurred to treat the injured worker,
which includes, but is not limited to, hospital care, prescriptions, physical
therapy/rehabilitation, diagnostic test/lab work, medical case management or physician
fees.

Mental Injury: a loss of mental faculties ora mental or behavioral disorder, causedby a
compensable physical injury as defined herein.

Nurse Case Manager (“NCM”): a nurse hired by the City, dedicated to providing ongoing
case management services.

Notice Only: an injury that arose out of and in the course and scope of an employment
with the City, but that does not involve paymentfor medical treatment and expenses, or
compensation for lost work time.

Occupational Disease/lliness: all diseases arising out of and in the course and scope
of employment. A disease shall be deemed to arise out of the employment only if:

a. It can be determinedto have followed asa naturalincidentofthe work as a
result of the exposure occasioned by the nature of the employment;

b. It can be fairly traced to the employmentas a proximate cause;

c. It has not originated from a hazard to which workers have been equally
exposed outside of the employment;

d. It is incidental to the character of the employment and not independent of
the relation of employer and employee;

e. Itoriginated from arisk connected with the employmentand flowed from the
source as a natural consequence, though itneed not have been foreseen
or expected prior to its contraction;

f. There is a direct casual connection between the conditions underwhichthe
work is performed and the occupational disease. Diseases of the heart,
lungs and hypertension arising outof and in the course and scope of any
type of employment shall be deemed to be occupational diseases;

g. It falls within the specific presumption guidelines under state law
applicable to only police and/or fire employees, as defined herein.
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OJI Abuse: any misrepresentation made by an employee to obtain benefits under this
policy to which he/she is not entitled, which includes, but is not limited to, falsification of
documents, and/ or giving false statements.

Panel of Physicians: a panel of doctors selected by the City to review employee history
and render opinions, as well as process and treat qualified On -the-Job Injury claims.

Treating Physician: the doctor(s) assigned from the Panel of Physicians to treat,
evaluate and opine regarding an injured employee’s medical condition.

Third Party Administrator (“TPA”): the company or entity designated by the City to
process qualified On-the-Job Injury claims.

Il POLICY

A. Eligibility
Regular, full-time City employees are eligible for all benefits outlined in this policy upon
hire; however, nothingin this policy hasthe effect of changingtheterms of an employee’s

initial probationary period.

With the exception of the payment of medical expenses as outlined below, the following
employees are ineligible for benefits under this policy:

1. Recruits within the Police and Fire Services Divisions.
2. Temporary employees
B. Exclusions
This policy does not cover injury or death stemming from the following:
1.  Improper use of drugs and/or the use of alcohol.
2. Misconduct, including horseplay.
3. Intentional self-inflicted injury.

4. Mental injury not caused by a compensable physical injury (other than as described
herein regarding the PTSD presumption for employees of the Fire Division).

5. Failure or refusal to use safety devices and/or personal protective equipment, or
failure to perform or comply with a duty required by law.

6. Aggravation of an earlier on-the-job injury oriliness while off duty.

7. Injuries sufferedwhile commuting to and from work. This does notincludeinjuries
suffered by an employee while commuting, if that employee’s position requires
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him/her to respond to potentially dangerous situations while off-duty, and the
injuries occurred as a result of the employee satisfying that requirement.

8. Voluntary participation in physical fitness or recreational activities, unless the
activity is part of an organized program approved by the appropriate Division
Director and the employee’s participation is made mandatory by the employee’s
Division Director. Voluntary participation in such activities is not covered either
during working hours or during off-duty hours.

9. Non-compliance with treating physician’s instructions and/or noncompliance with
requirements under this policy, which includes, but is not limited to, withholding
information that is needed to complete an investigation and refusing to follow the
recognized treating physician’s plan to treat the injury.

10. Activities notdirectly related to, “arising outof” or “in the course and scope of” the
performance of job duties.

11. OJlI Abuse as defined in this policy.

This listis notexhaustive. The City retains therightto evaluate all OJI claimsto determine
eligibility.

C. General Provisions

1. Condition and Convalescent Location: An employee whois receiving OJI
benefitsis required to report his/hercondition and convalescentlocation to
his/her designated supervisor.

2. Dental Coverage: Dental care is only provided where the need arises
directly from a compensable physical injury.

3. Drug Testing: An employee injured on the job may be required to submit
to drug/alcohol testing in accordance with the City’s Drug Testing Policy.

4. OJI Abuse: anyone suspecting thatan employee is committing OJI abuse
should report the suspicion, along with any supporting documentation or
proof, to the OJI office for review.

a. Upon reviewing the report of suspected abuse and supporting
documentation,the OJI office shall determine whetherthe report requires
further investigation.

b. In the event the OJI office determines that the report requires further
investigation, it shall notify the employee of the report of suspected OJI
abuse, and conduct an investigation.

c. Ifthe OJI office determines thatthe report isinsufficientto warrant further
investigation, the matter shall be closed.

5. Pre-Employment Injury: This policy covers injuries arising from the
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aggravation of pre-employmentinjurieson the condition thatthe aggravation
arises out of and occurs in the course and scope of an employee’s
employmentwith the City. Thiscoverage does notinclude pre- employment
medical or mental conditions, unless otherwise stated.

6. Second Opinions: In the event an employee desires a second opinion
regarding a surgery recommendation from the treating physician, the
employee may seek a second opinion at the employee’s expense.

7. Accrual of Leave Benefits during Leave: Leave benefits will not accrue
while employees are on leave of absence without pay. Leave benefits will
continue to accrue during periods of leave with pay under this policy.

D. Reporting an Injury or Exposure

It is the employee’s responsibility to notify his/her supervisor immediately after an injury
or exposure has occurred. If immediate reporting is not possible, the employee must
report the injury or exposure as soon as reasonably possible, but no more than five (5)
days after the injury or exposure occurred.

E. Reporting Occupational Disease/lliness

If an Injury or Exposure results in an occupational disease/iliness, the employee must
notify the supervisor within thirty (30) calendar days of diagnosis.

F. Initial Treatment

For initial treatment, the injured employee may go to any emergency facility or any non-
emergency facility on the Panel of Physicians for immediate treatment. Authorization
and/or payment for an initial visit with a health care provider does not deem an injury,
exposure or illnesscompensable. Compensability is determined by the TPA. In the event
the employee’s injury is not deemed compensable, the employee will be personally
responsible for any and all treatment.

G. Follow-Up Care

If follow-up care is necessary after an employee’s initial visit, the employee must contact
the TPA to seek authorization for follow-up care. The TPA must present appropriate
optionsfrom the City’s Panel of Physiciansto enable the employee to select a physician.

The employee must complete a Choice of Physician Form upon receiving follow-up
treatment.

H. Changing Physicians/Referrals

Employees may only change treating physicians upon approval of the OJI Office or
designee. Once approved, the new physician becomes the employee’s recognized
treating physician and further treatment by the original treating physician will not be
approved.
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Benefits

Medical Payments

1. The City will make medical payments as defined in this policy when a claim is

accepted and deemed compensable. Medical payments will continue until either
the employee reaches MMI, the employee is released from care, the employee is
terminated or retires (with certain exceptions—see Employee guide), the employee
begins receiving Long Term Disability benefits, the employee begins receiving
Social Security Disability Benefits, or the employee fails to follow the treating
physician’s orders in such a way that negatively affects the employee’s condition.

. Medical payments will continue for up to three (3) years for employees whotake a

Line of Duty Disability Retirement, arising from the employee’s injury, exposure or
illness.

Lost Time/Lost Time Payments (Wage Replacement)

1.

To qualify an employee for lost time, the treating physician must certify that the
employee is totally unable to perform his/her job duties during the leave period. It
is the employee’s responsibility to provide the City with such certification.

Employees may receive upto 180 days of lost time payments, based on medical
need.

An employee whois a member of a Sick Leave Bank at the time of Injury, or who
did not have sufficient service with the City to qualify for membership in a Sick
Leave Bank at the time of injury, whose medically necessary leave exceeds
available lost time payments, may apply for grants from his/her Sick Leave Bank.

See the applicable Sick Leave Bank guidelines for the procedure.

Losttime is counted fromthe firstfull day of the injury,illnessor exposure, untilthe
employee returns to full duty.

Lost time runsconcurrently with any FMLA |leave for which the employee s eligible.

If the employee is accommodated in the workplace, the employee is noteligible to
receive lost time payments.

If an employee returns to work, andis subsequently requiredto take additionaltime
off work for the same Injury/lliness/Exposure, Lost time does not reset, but
accumulates for each instance of leave related to that Injury/lliness/Exposure.

An employee may nottake lost time or receive losttime payments after the treating
physician returnsthe employee to the workplace full-duty or with accommodations.

An employee may NOT, directly or indirectly, engage in other gainful employment
activities of anykind while receiving losttime payments. The City will terminate OJI
benefits for any employee found to be engaging in other gainful employment
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10.

activities of any kind while receiving lost time payments.

An employee receiving benefits under this program will be denied benefits if the
City learns that an employee engaged in OJl abuse.

OJI Conclusion

At the conclusion of an employee’s physician -determined recovery period for an

injury,exposure or illness, employees who have been determined to be medically unable
to perform the full scope of their job dutiesand unableto return to full duty, must consider
andexercise oneor more of the following optionswithin thirty (30) days of being advised
by the treating physician thatreturn to full duty will be impossible:

1.

Apply for job reassignmentunderthe Americanswith Disabilities Act Amendments
Act (ADAAA).

Apply for Long Term Disability Income Plan Benefits and/or Social Security
Disability Benefits, if eligible. (The employee must meet the requirements of the
benefits as set forth in the Plan document.)

Apply for a Line-of-Duty Disability Retirement, subject to the rules and regulations
of the City of Memphis Retirement System. The employee must meet the
requirements of the benefits soughtas set forth in the plan document. Employees
may apply for this benefitby contactingthe Human Resources Division’s Benefits
Department.

Subrogation

. When benefits have been partially or fully paid under this policy and the injury,

exposure, iliness or death was due to the actions of a third party, the City has the

right of subrogation against the third party to the extent of the benefits paid. The
City shallhave a subrogation lien against any recovery by the employee or those
to whom such employee’s right of action survives; and, the City may initiate or
intervene in any action to protect and enforce such lien.

. The injured employee, or those to whom such employee’srightof action survives,

is required to sign a subrogation agreement before receiving any OJI payments
andis required to notify the City’s OJI Office, Third Party Administrator or the City
Attorney’s Office thata claim or lawsuithas been filed againstthe third party and/or
the third party’s insurance company within thirty days of the filing of said action.
Should either the employee or those to whom such employee’s right of action
survives, refuseto sign a subrogation agreement, benefits shall be withheld or the
claim will be denied until such agreement has been signed and received by the
City’s Third Party Administrator or OJI Office.

. The City, within its discretion, may exercise its right of subrogation and file an

action against the third party on behalf of the employee.
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4. Notwithstanding any provision herein to the contrary, for actions against a third
party that have a one-year statute of limitation, the employee, or those to whom
such employee’s right of action survives, must notify the City Attorney’s Office
immediately if he/she has filed a lawsuit upon filing, but in no event shall the
employee notify the City Attorney’s Office more than thirty (30) days followingthe
filing of said lawsuit. The City, within its discretion, may exercise its right of
subrogation at any time, and may file an action against the third party on the
employee’s behalf.

5. In the eventthe employee’s net recovery from the third party, either by judgment,
settlement, or otherwise, exceeds the amountpaid by the City, the City shall have
the right of fullrecovery of amounts paid on the employee’s behalf. If at the time
of judgment, settlement or otherwise, the City has not paid and discharged the
City’s full maximum liability for OJI benefits and the employee yet requires OJI
medical treatment, the City shall be entitledto a credit or setoff on the City’s future
liability, as it accrues, to the extent of the employee’s net recovery. In the event
the employee, or those to whom such employee’sright of action survives, obtains
a recovery by judgment, settlement, or otherwise, withoutintervention bythe City,
the City shall,nevertheless, be entitledto a credit on the City’s future liability under
OJI, as itaccrues, to the extent of the net recovery.

L. Set-Off for Benefits Paid under this Policy

1. Inthe eventany person, including, but not limited to, the employee, his or her
personal representative, dependents, spouse or next of kin, is awarded
damages against the City in any legal proceeding through settlement or

judgment arising out of any claim or lawsuit for damages stemming from or
arising out of, or on accountof death, occupational diseaseor personal injury
suffered by an employee, including a minor, whether lawfully or unlawfully
employed, during the performance of the employee’s job duties, that amount
shall be set-off by the amountof benefits paid underthis policy to the employee,
his or her personal representative, dependents, spouse or next of kin on
account of death, occupational disease or personal injury suffered by the
employee.

2. The City of Memphis shall receive full credit for the total amountof benefits paid
under OJI, including, but not limited to, payments for medical expenses, lost
wages, and death benefits. In no eventshall the aggregate amountpaid to the
employee, his or her personal representative, dependents, spouse or next of
kin, by the City of Memphis on account of death, occupational disease or
personal injury suffered by an employee for an action or claim soundingin tort
exceed the maximum limits of liability applicable to municipalities under
Tennessee law.

M. Appeals Process (Uniform Administrative Procedures Act)

An employee dissatisfied with a decision denying, in whole or in part, OJI
benefits for medical expenses, pay for lost-time, or HHL Program eligibility may elect
to appeal the matter via procedures outlinedin the employee guide. However, if any
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of the provisions of this policy are deemed to be in conflict with any of the contested
case provisions of the Tennessee Uniform Administrative Procedures Act (T.C.A. 4-
5-301 et. seq.), the provisions of the TUAPA shall control.

1. Anyrequest for appeal of the denial of OJI or HHL benefits shall be made in
writing to the Appeals Coordinator within twenty (20) calendar days of the
employee’s receipt of written notice of denial regarding the matter being
appealed.

2. Upon receipt of the request for appeal, the Appeals Coordinator will forward
written notice to the Administrative Law Judge. The Administrative Law Judge
will notify the employee and the City of the date that a status conference will be
held with the Administrative Law Judge. The City Attorney or designee will
designate the Administrative Law Judge. The employee may have his/her
attorney and union representative present at all proceedings before the
Administrative Law Judge. The Administrative Law Judge will set the matter for
hearing on the merits and notify the parties of the date for the administrative
hearing.

3. After the administrative hearing, a decision regarding the employee’s appeal
willbe made within ninety (90) calendar days pursuantto T.C.A. 4-5-314. The

employee will be notified in writing of the Administrative Law Judge’s decision.
4. Time limitations for the filing of an action for review of the Administrative Law
Judge’s decision shall run from the date of the decision of the Administrative
Law Judge and must comply with the dictates of the Tennessee Uniform
Administrative Procedures Act. The appeal process must be exhausted prior
to filing an action in any court of law.
N. Appeals Process (Uniform Administrative Procedures Act)

An employee dissatisfied with a decision denying, in whole or in part, OJI benefits for

medical expenses, pay for lost-time, or HHL Program eligibility may elect to appeal the

matter via procedures outlined in the employee guide.

O. Treatment of OJI Records

In accordance with the Tennessee Public Records Act, the City treats medical records as
confidential and not open to inspection by the public.

Printed copies are forreference only. Please refer to the electronic copy for the latest version.




P :
On the Job Injury (OJI) 1122?13

PROVISIONS ONLY APPLCIABLE TO THE POLICE AND FIRE SERVICES
DIVISIONS

*GOVERNED BY STATE LAW

Heart, Hypertension,and Lung Presumption (“HHL”)

The OJI Program covers Police Officers and Fire Fighters as required by the most
recentversion of state statute T.C.A. 7-51-201 (as amended). Police Officers diagnosed
with diseases of the heart and hypertension, and Fire Fighters diagnosed with diseases
of the heart, lungs, and hypertension are presumed (unless the contrary is shown by
competent medical evidence) to have contracted such diseases or conditions in the
course of their employment by the City of Memphis government.
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PROVISIONS ONLY APPLCIABLE TO
THE FIRE SERVICES DIVISION

*GOVERNED BY STATE LAW

Cancer Presumption

The OJI Program covers firefighters who have completed five (5) or more
consecutive years in service with the City’s Fire Division,andwho have been exposed to
heat, smoke, and fumes, or carcinogenic, poisonous, toxic, or chemical substances, while
performing the duties of a firefighterin the firefighter's capacity as an employee. T.C.A.
7-51-201(d).

For firefighters meeting this criteria, the cancer presumption applies to any
condition or impairment of health of firefighters caused by all forms of the following
cancers: Non-Hodgkin’s lymphoma, colon, skin, or multiple myeloma is presumed (unless
the contrary is shown by competent medical evidence) to have arisen out of a Fire
Fighter's employment with the City of Memphis government. In addition to the cancers
listed in the statute, the City has expanded the presumption to cover six (6) additional
cancers: rectal, prostate, thyroid, lung, mesothelioma and stomach.

A firefighter wishing to utilize the cancer presumption must 1) obtain a physical
medical examination (dated after July 1, 2019) that includes a cancer screening showing
noevidence of the cancers covered by the presumption, except that a diagnosis of one
of the cancers adopted by the City, but not listed in the statute will not prevent a
firefighter from using the presumption for one of the cancers listed in the statute .;
and 2) obtain an annual physical medical examination that includes clear cancer
screenings. Required screenings are at no cost to the employee.

PTSD Presumption

For full-time employees of the Fire Division engaged in fire suppression, rescue services,
or other emergency response tasks, the OJlI program covers a diagnosis of post-
traumatic stress disorder (PTSD) by a mental health professional within one (1) year of
the employee’s final date of employment, as a result of respondingto one (1) or more
incidents in the line of duty where one or more of the following factors existed:

(1) Directly witnessing the death of a minor, or treating the injury of a minor, who
subsequently died before or upon arrival at a hospital emergency department;

(2) Directly witnessing an individual whose death involved a serious bodily injury of a
nature that shocks the conscience;

(3) Respondingto an event where there was a victim with a serious bodily injury that
shocks the conscience; or

(4) Respondingto an event where a responder, co-worker of a responder, or family
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member of a responder sustained a serious bodily injury or died.

For purposes of factors (2) through (4), “serious bodily injury” means bodily injury that
involves (A) a substantial risk of death; (B) protracted unconsciousness, (C) extreme physical
pain; (D) protracted or obviousdisfigurement;or (E) protracted loss or substantial impairment
of a bodily member, organ or mental faculty.

A mental condition arising under subsection (g) resulting solely from disciplinary action,
work evaluation, job transfer, layoff, demotion, termination, or similar action taken in good
faith by the employer is not considered an injury sustained in the line of duty under
subsection (g).

A firefighter wishing to utilize the PTSD presumption must submit evidence of a
diagnosis from a licensed mental health professional with sufficient information to
demonstrate that the diagnosis resulted from an incidentin the line of duty involvingone
or more of the factors listed above, within one (1) year of the firefighter's final date of
employment with the City of Memphis.

Tenn. Code Ann. 8 7-51-206 (James Dustin Samples Act).
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